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ْرِط ِفي الَْبْيِع َباُب التَِّجاَرةِ َوالشَّ
236. Trade, and sTipulaTions in sales

َث��َن��ا يَْحَيى بْ��ُن َع��اِم��ٍر َع��ْن َرُج��ٍل َعْن  ��ٌد َق��اَل : َأْخ��َب��َرنَ��ا َأُب��و َحِنيَفَة َق��اَل : َح��دَّ 730 - ُم��َح��مَّ
َعتَّاٍب بِْن َأِسيٍد َرِضَي الله َعْنه َعِن النَِّبّي صلى الله َعَلْيِه َوَسلََّم أنه َقاَل لَُه : انَْطلِْق إِلَى 
َة - َفانَْهُهْم َعْن َأْرَب��ِع ِخَصاٍل : َعْن َبْيِع َما لَْم يَْقِبُضوا، َوَعْن  َأْه��ِل اللَِّه - يَْعِني َأْه��َل َمكَّ

ِربِْح َما لَْم يَْضَمُنوا، َوَعْن َشْرَطْيِ ِفي َبْيٍع ، َوَعْن َسَلٍف َوَبْيٍع.
730. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘Ya^y¥ ibn ¢®mir1898 
narrated to us from a man from ¢att¥b ibn asÏd g that the prophet s said 
to him,1899 “Go to the people of allah” – meaning the people of Makkah – 
“and forbid them to do four things: selling something they have not taken 
full possession of, profiting from something they do not stand guarantee for, 
making two stipulations1900 in a sale, and [combining] an advance payment1901 
and a sale.’”1902

 : ُجِل  لِلرَّ يَُقوُل  ُجُل  َفالرَّ َوَبْيٌع(؛  )َسَلٌف  َقْوُله:  ا  وأمَّ  ، نَْأُخُذ  كلِّه  َوبَِهَذا   : ٌد  ُمَحمَّ َقاَل 
ُتْقِرُضِني َعَلى  ُتْقِرَضِني َكَذا َوَكَذا ، َأْو يَُقوُل:  َأبِيُعَك َعْبِدي َهَذا بَِكَذا َوكَذا َعَلى َأْن 
اِل بَِألِْف ِدْرَهٍم،  ْىُء ِفي اْلَ َأْن َأبِيَعَك َفَل يَْنَبِغي َهَذا ، َوَقْوُله: )َشْرَطْيِ ِفي َبْيٍع(؛ الشَّ
ا َقْوُله: )ِربِْح َما لَْم  َوإِلَى َشْهٍر بَِألَْفْيِ ، َفَيَقُع ُعْقَدُة الَْبْيِع َعَلى َهَذا، َفهَذا ال يَُجوُز ، َوَأمَّ
لَُه َذلَِك ،  يَْنَبِغي  َفَلْيَس  يَْقِبَضه بِِربٍْح،  َفَيِبيُعه َقْبَل َأْن  ْيَء  ُجُل يَْشَتِري الشَّ يَْضمنْوا(؛ َفالرَّ

1898 ash-sharÏf al-±usaynÏ said in at-Tadhkirah, “The correct position is that it is from Ya^y¥ from 
¢®mir ash-sha¢bÏ.”
1899 When he sent him as amir to Makkah.
1900 Binding (taqyÏd) of a sale with two stipulations is effectively prohibited by unanimous 
agreement, and also with one stipulation it is not permissible because the prohibition of a sale 
along with a stipulation is narrated (lum’¥t). sale is in itself a stipulation, so that if one makes 
another stipulation this would be two stipulations in one sale.
1901 salaf: advance payment, is a loan, meaning that it is not permissible to sell something with 
the stipulation of a loan. 
1902 an-nas¥’Ï narrated it by the route of ¢abdull¥h ibn ¢amr in as-Sunan al-kubr¥ in the book on 
“setting slaves free”, and al-±¥kim in the Mustadrak, vol.2, p.17.
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َوَكذلَِك ال يَْنَبِغي لَُه َأْن يَِبيَع َشْيًئا اِْشَتَراُه َحتَّى يَْقِبَضه، وهَذا كلُّه َقْوُل َأبِي َحِنيَفَة ، إِالَّ 
َِّذي اْشَتَراَها  وِر َواأَلَرِضَي َقاَل : ال َبْأَس َأْن يَِبيَعَها ال ِفي َخْصَلٍة َواِحَدةٍ: الَْعَقاُر من الدُّ

ُل َعْن َمْوِضِعَها .  ََّها ال يََتَحوَّ ن َقْبَل َأْن يَْقِبَضَها أِلَ

Mu^ammad said, “We adhere to all of this. as for his words, ‘[combining] 
an advance payment and a sale,’ it is when someone says to another, ‘i will 
sell you this slave of mine for such-and-such provided that you lend me such-
and-such,’ or he says, ‘You lend me provided that i sell to you,’ and this is 
not fitting. His saying, ‘making two stipulations in a sale,’ is when someone 
sells1903 something for a thousand dirhams immediately or for payment of two 
thousand1904 in a month, and so the contract of purchase takes place on this 
basis, and this is not valid. as for his saying, ‘profiting from what they do not 
stand guarantee for,’ it is when someone buys something and then sells it for 
a profit before taking possession of it, and one ought not to do that. similarly, 
one ought not to sell something that he bought before taking possession of it. 
all of this is the verdict of ab‰ ±anÏfah except in one respect: property, both 
buildings and land, about which he said, ‘There is no harm in a purchaser 
selling them before taking possession of them, because they cannot move 
from their place.’”

ٌد : وهَذا ِعْنَدنَا ال يَُجوُز ، َوُهَو َكَغْيِره من اأَلْشَياِء . َقاَل ُمَحمَّ
Mu^ammad said, “according to us this is not valid, and it [the property] is 
the same as other things.”

اِريََة  ُجِل يَْشَتِري اْلَ اٍد َعْن إِبَْراِهيَم في الرَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ -731 ُمَحمَّ
ْجَتَها ، َواَل  َويَْشَتِرُط َعَلْيِه: َأْن ال يَِبيَع، و ال يََهَب، َفَكِرَهه ، َوَقاَل : لَْيَسْت بِاْمَرَأةٍ َتَزوَّ

ِبِْلِك َيٍِي َتْصَنُع بَِها َما َتْصَنُع ِبِْلِك َيِيِنَك .

731. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm concerning a man who purchases a slave woman and a stipulation 
is imposed on him that he should not sell [her], that he abhored it. He said, 
‘she is not a woman you have married, nor [do you have] ownership so that 
you can do with her what you can do with those you own.’”

1903 its second explanation is that he says, for example, “i will sell my slave to you for a thousand 
if you will sell me your slave girl for a hundred.”
1904 That a man sells a slave for a thousand on the basis that the purchaser sells him a slave 
woman for a hundred.
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ٌد : َوبَِهَذا كلِّه نَْأُخُذ ، ُكلُّ َشْرٍط ُاْشَتِرَط ِفي الَْبْيِع لَْيَس من الَْبْيِع ، ِفيِه منَفَعٌة  َقاَل ُمَحمَّ
لِْلَبائِِع َأْو لِْلُمْشَتِري، َأْو لِْلُمشَتَرى لَُه َفالَْبْيُع ِفيِه َفاِسٌد ، َوَما َكاَن من َشْرٍط ال منَفَعَة ِفيِه 
اللَُّه  َرِحَمُه  َحِنيَفَة  َأبِي  َقْوُل  َوُهَو  َباِطٌل ،  ِفيِه  ْرُط  َوالشَّ َجائٌِز ،  ِفيِه  َفالَْبْيُع  منُهْم  لَِواِحٍد 

َتَعالَى .

Mu^ammad said, “We adhere to all of this. For every stipulation laid down in 
a sale that is not a part of the sale, in which there is some benefit for the seller 
or the purchaser, the transaction of a sale on that basis is invalid. For whatever 
stipulation there is which is of no benefit1905 to either party, the transaction 
of a sale on that basis is valid but the stipulation in it is invalid, and it is the 
verdict of ab‰ ±anÏfah, may allah, exalted is He, have mercy on him.” 

ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل : َسِمْعُت َعَطاَء بَْن َأبِي َرَباٍح َوُسِئَل َعْن  732 - ُمَحمَّ
َثمِن الِهرِّ ، َفَلْم يََر بِه َبْأسًا . 

732. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘i heard ¢a~¥’ ibn 
abÏ rab¥^ being asked about the price of a cat and he saw no harm in it.’”1906

َباِع  ٌد : َوبَِهَذا نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى. ال َبْأَس بَِبْيِع السِّ َقاَل ُمَحمَّ
ُكلَِّها إَِذا َكاَن لََها ِقيَمٌة .

Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him. There is no harm in selling any beast 
of prey if it has a value.”

d

1905 Which is such the stipulation that he should not sell him, not dress in a robe, etc.
1906 ash-sh¥fi¢Ï & said that it is not permissible to sell a dog. a~->a^¥wÏ answered the hadith in 
prohibition of taking the price of a dog that this was when there was the judgement on killing 
dogs, but that then when it was prohibited to kill dogs and permitted to make use of them for 
hunting etc., the prohibition on selling them and taking a price for them was abrogated.
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َباُب َمْن َباَع نَْخًل َحاِمًل َأْو َعْبداً َولَه َماٌل
237. soMeone WHo sells FecundaTed daTe-palMs or 

a slave WHo Has properTY

َبْيِر َعْن َجابِِر بِْن عبِد اللَِّه اأَلنَْصاِريِّ  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َأبِي الزُّ 733 - ُمَحمَّ
َُّه َقاَل : َمْن َباَع نَْخًل ُمَؤبًَّرا َأْو َعْبًدا  َرِضَي الله َعْنه َعِن النَِّبّي صلى الله َعَلْيِه َوَسلََّم أن

لَُه َماٌل َفَثَمَرُته َواْلَاُل لِْلَبائِِع إِالَّ َأْن يَْشَتِرَط اْلُْشَتِري .

733. Mu^ammad said, “ab‰ ±anÏfah informed us from ab‰’z-Zubayr from 
J¥bir ibn ¢abdull¥h al-an|¥rÏ g that the prophet s said, ‘Whoever sells a 
pollinated1907 date-palm or a slave who has property,1908 the fruit and the 
property belong to the seller unless the purchaser stipulates it.’”1909 1910

ٌد : َوبِِه نَْأُخُذ، إَِذا َطَلَع الثََّمُر ِفي النَّْخِل َأْو َكاَن ِفي اأَلْرِض َزْرٌع نَابٌِت، َفَباَعَها  َقاَل ُمَحمَّ
ْرُع لِْلَبائِِع إِالَّ َأْن يَْشَتِرَط َذلَِك اْلُْشَتِري .  َصاِحُبَها َفالثََّمَرُة َوالزَّ

Mu^ammad said, “We adhere to this. if the fruit of the date-palm is sprouting 
or there are crops in the land which are growing and their owner sells them 
[the date-palms and the land], the fruit and the crops belong to the seller 
unless the purchaser stipulates that.”

َرِحَمُه  َحِنيَفَة  َأبِي  َقْوُل  َوُهَو  َماٌل ،  لَُه  َكاَن  إَِذا  الَْعْبُد  َوَكذلَِك  نَْأُخُذ،  َوبِِه  ٌد:  ُمَحمَّ َقاَل 
اللَُّه َتَعالَى .

Mu^ammad said, “We adhere to this. it is the same in the case of a slave who 
has property, and it is the verdict of ab‰ ±anÏfah, may allah, exalted is He, 
have mercy on him.”

d

1907 This indicates the appearance of fruit because of the fact that in the main it has to happen 
[if they have been pollinated].
1908 on his person or in his hand such as one who has been granted permission, for otherwise 
slaves possess nothing.
1909 Meaning, for himself.
1910 al-Bukh¥rÏ narrated it from ibn ¢umar as a marf‰¢ hadith under “date-crop sharing” in the 
chapter on “a man who has a thoroughfare or drinking water [on the land for sale],” and Muslim 
under “sales” in the chapter on “someone who sells date palms on which there is fruit.”



443

SaleS

َباُب َمِن اْشَتَرى ِسْلَعًة َفَوَجَد بَِها َعْيبًا َأْو َحْبًل
238. soMeone WHo purcHases Goods and Finds a 

deFecT in THeM or a preGnancY

َأبِي  بِْن  َعْن عليِّ  ابِن سيريَن  َعِن  الَْهْيَثِم  َعِن  َحِنيَفَة  َأُبو  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 734
ال   : َقاَل  َعْيًبا  بَِها  يَِجُد  ُثمَّ  َفَيَطُأَها  اِريََة  اْلَ يَْشَتِري  ُجِل  الرَّ ِفي  َعْنه  الله  َرِضَي  َطالٍِب 

َها ، َولِكنَّه يَْرِجُع بُِنْقَصاِن الَْعْيِب. يَْسَتِطيُع َردَّ

734. Mu^ammad said, “ab‰ ±anÏfah narrated to us from Haytham from ibn 
sÏrÏn that ¢alÏ ibn abÏ >¥lib g said about a man who buys a slave woman 
and has intercourse with her, but then finds a defect in her, ‘He is unable to 
return her,1911 but he may return [to the seller for a reduction in the price] 
for the shortcoming of the defect.’”

بَِها  َوَجَد  ُثمَّ  ِعْنَده،  بَِها َعْيٌب  َوَحَدَث  يََطْأَها  لَْم  إِْن  َوَكذلَِك  نَْأُخُذ،  َوبَِهَذا  ٌد:  ُمَحمَّ َقاَل 
ِل من الثَّمن،  ِة الَْعْيِب اأَلوَّ َها ، َولِكنَّه يَْرِجُع بِِحصَّ َُّه ال يَْسَتِطيُع َردَّ ََّسه لَُه الَْبائُِع َفِإن َعْيًبا َدل
لِْلَعْيِب  يَأُخُذ  َواَل  اْلُْشَتِري،  ِعْنَد  َحَدَث  َِّذي  ال بِالَْعْيِب  يَأُخَذَها  َأْن  الَْبائُِع  يََشاَء  َأْن  إِالَّ 
أْرًشا، َواَل لِْلَوْطِئ ُعُقًرا، َفِإْن َشاَء َذلَِك َأَخَذَها َوَأْعَطى الثََّمَن ُكلَُّه، َوَهَذا كلُّه َقْوُل َأبِي 

َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى.
Mu^ammad said, “We adhere to this, and it is similar in the case in which he 
had not had sexual intercourse with her but something happened to impair 
her during his ownership and then he found a defect in her that the seller 
had concealed from him: he is unable to return her, but he may return [to the 
seller for a reduction] in the price in proportion to the first defect unless the 
seller wants to to take her back along with the defect that happened to her in 
the possession of the purchaser. He [the seller] may not take a compensatory 
payment1912 for the defect [that happened in the possession of the purchaser] 
nor a compensatory dowry1913 for the act of sexual intercourse. if he wishes 

1911 since in returning it there is hardship for the seller because it left his possession in a sound 
state and returned with a defect and so he refused. one has to repel any harm from him and 
so specifically one has to return with a shortcoming unless the seller is content to take it with its 
defect because he is content with the harm.
1912 arsh is that which the purchaser takes from the seller if he discovers a defect in the object 
sold.
1913 ¢uqr: compensatory dowry, is that which a woman receives for sexual intercourse performed 
because of a mistaken understanding.
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he may take her and pay the complete price for her, and that is the verdict of 
ab‰ ±anÏfah, may allah, exalted is He, have mercy on him.” 

اٍد َعْن إِبَْراِهيَم أنه َقاَل : من َباَع َجاِريًَة  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 735 - ُمَحمَّ
َونََفاُه  الَْبائُِع  َعاُه  ادَّ َفِإِن   ، لِْلُمْشَتِري  َفُهَو  َجِميًعا  َوالَْبائُِع  اْلُْشَتِري  الَْولََد  َعى  ادَّ ُثمَّ  ُحْبَلى 
ا ِفيِه َفُهَو َبْيَنُهَما،  اْلُْشَتِري َفُهَو َولَُده . َوإِْن نََفَياُه َجِميًعا َفُهَو َعْبٌد لِْلُمْشَتِري ، َوإِْن َشكَّ

يَِرُثُهَما َويَِرَثانِه .
735. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said, ‘if someone sells a pregnant slave woman and then both purchaser and 
seller lay claim to [the paternity of] the child, he pertains to the purchaser. 
if the seller claims him and the purchaser repudiates him then he is his 
child,1914 but if they both repudiate him then he is a slave [and the property] 
of the purchaser. if they are both in doubt, he pertains to both of them, and 
he inherits from them and they from him.’”

َقلَّ من  نَْأُخُذ بهَذا ، َولِكنَّا نَُقوُل : إِْن َجاَءْت بِه ِعْنَد اْلُْشَتِري أِلَ ٌد :َولَْسَنا   َقاَل ُمَحمَّ
َوإِْن   ، ُأمِِّه  َوِفي  ِفيِه  الَْبْيُع  َويَْنَتِقُض   ، الَْبائِِع  ابُْن  َفُهَو  َمًعا  َجِميًعا  َعَياُه  َفادَّ أْشُهٍر،  ِستَِّة 
َراُء َفُهَو ابُْن اْلُْشَتِري ، َواَل َدْعَوَة لِْلَبائِِع ِفيِه  َجاَءْت بِه ِأَلْكَثَر من ِستَِّة َأْشُهٍر ُمْنُذ َوَقَع الشِّ
َأبِي  َقْوُل  كلُّه  وهَذا   ، لِْلُمْشَتِري  َعْبٌد  َفُهَو  َجَحَداُه  َأْو  ِفيِه  ا  َشكَّ َوإِْن   ، َحاٍل  ُكلِّ  َعَلى 

َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
Mu^ammad said, “We do not adhere to this, but our verdict is that if she gives 
birth to him while in the ownership of the purchaser for less than six months 
and they both lay claim to him, he is the child of the seller, and his sale and 
the sale of his mother are invalidated. if she gives birth to him more than six 
months after the sale took place, he is the purchaser’s child and the seller has 
no claim on him in any circumstances. if they are both in doubt about him or 
they argue about him, he is a slave belonging to the purchaser, and that is the 
verdict of ab‰ ±anÏfah, may allah, exalted is He, have mercy on him.”

اٍد َعْن إِبَْراِهيَم َقاَل : إَِذا َوِطَئ اْلَْمُلوَكَة  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 736 - ُمَحمَّ
َعْوُه َجِميًعا َفُهَو لآِلِخِر ، َوإِْن نََفْوُه َجِميًعا َفُهَو َعْبٌد لآِلِخِر،  َثلَثُة نََفٍر ِفي ُطْهٍر َواِحٍد، َفادَّ

َفِإْن قاُلوا: ال نَْدِري ، َوِرُثوُه َوَوِرَثُهْم َجِميًعا .
1914 Meaning the seller’s child.
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736. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said, ‘if a slave woman is made love to by three men during one 
period of purity and they all lay claim to him [the child], he is [the child] of 
the last. if they all repudiate him, he is a slave of the last one.1915 if they all say, 
‘We do not know,’ [if he dies] they all inherit from him and [if they die] he 
inherits from all of them.”

َعْوُه َجِميًعا َمًعا نََظْرنَا بَِكْم َجاَءْت بِه ُمنُذ  ٌد : َولَْسَنا نَْأُخُذ بهَذا ، َولِكنَُّهْم إِِن ادَّ َقاَل ُمَحمَّ
َمَلَكه اآلِخُر؟ َفِإْن َكانَْت َجاَءْت بِه ِأَلْكَثَر ِمن ِستَِّة َأْشُهٍر َفُهَو ابُْن اْلُْشَتِري اآلِخِر، َوإِْن 
نََفْوُه َجِميًعا  ِل، َوإِْن  ُل َفُهَو ابُْن اأَلوَّ َقلَّ ِمن ِستَِّة َأْشُهٍر منُذ َباَعَها اأَلوَّ ِأِلَ َكانَْت َجاَءْت بِه 
كِّ َحتَّى يَأتَِي الَْيِقُي ، وهَذا كلُّه  وا ِفيِه َفُهَو َعْبٌد لآِلِخِر ، َواَل يَْلَزُم النََّسُب بِالشَّ َأْو َشكُّ

َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
Mu^ammad said, “We do not adhere to this, but if they lay claim to him, 
we investigate how long after the last one bought her she gave birth. if she 
had given birth to him after more than six months, he is the child of the last 
purchaser. But if she had given birth to him less than six months after the 
first one sold her, he is the child of the first. if they all repudiate him or are 
in doubt concerning him, he is the slave of the last one, and no ascription of 
kinship may be made in cases of doubt until certainty has been established, 
and this is all the verdict of ab‰ ±anÏfah, may allah, exalted is He, have mercy 
on him.”

d

َباُب الُْفْرَقِة َبْيَ اأَلَمِة َوَزْوِجَها َوَولَِدَها
239. separaTinG a slave WoMan, Her HusBand Her 

cHild

َثَنا عبُد اللَِّه بُن اْلَسِن َقاَل : َأْقَبَل  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل : َحدَّ 737 - ُمَحمَّ
 ، َعَلْيِهم  ُيْنِفُق  َفَقِة  النَّ إِلَى  َفاْحَتاَج   ، الَْيمن  من  بَِرِقيٍق  َعْنه  الله  َرِضَي  َحاِرَثَة  بُْن  َزيُْد 
َح  ا َقِدَم َعَلى النَِّبيِّ صلى الله َعَلْيِه َوَسلََّم َتَصفَّ ِقيِق َكاَن َمَعُه ُأمُّه، َفَلمَّ َفَباَع ُغلًما من الرَّ
ِقيَق، َفَبُصَر بِاأُلمِّ، َقاَل: َما لِي َأَرى هذهِ َوالَِهًة ؟ َقاَل: اْحَتْجَنا إِلَى نََفَقٍة، َفِبْعَنا ابًْنا  الرَّ

ه. لََها، َفَأَمَره َأْن يَْرِجَع َفَيُردَّ
1915 on the assumption that they were all three successive owners of the slave woman.
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737. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘¢abdull¥h ibn 
al-±asan narrated to us saying, “Zayd ibn al-±¥rithah g returned from the 
Yemen with slaves. He was in need of some money for their maintenance and 
so he sold a boy from among the slaves whose mother was with him. When he 
came to the prophet s, he examined1916 the slaves and noticed the mother. 
He said, ‘Why do i see this one overcome by intense grief?’ He said, ‘We were 
in need of some money for maintenance and so we sold a son of hers,’ and he 
[s] told him to go back and get him back.”’”1917

َكاَن َصِغيًرا،  إَِذا  َوَولَِدهِ  الَْوالِِد  َأِو  الَْوالَِدةِ  َبْيَ  َق  َُّفرَّ ي َأْن  نَْكَرُه  نَْأُخُذ،  َوبَِهَذا  ٌد:  ُمَحمَّ َقاَل 
َأَحُدُهما َصِغيًرا،  َأْو َكاَن  َكانَا َصِغيَريِْن .  إَِذا  َمْحَرٍم  َوَكذلَِك اإلْخَواُن، َوُكلُّ ِذي َرِحٍم 
ا إَِذا َكاُنوا ِكَباًرا ُكلُُّهْم َفَل َبْأَس بِالُْفْرَقِة َبْيَنُهْم ،  َق َبْيَنُهَما َفي الَْبْيِع ، َفأمَّ َُّفرَّ َواَل يَْنَبِغي َأْن ي

وهَذا كلُّه َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .

Mu^ammad said, “We adhere to this; we abhor a mother or father being 
separated from a child if he is young, and similarly brothers and sisters and 
everyone of the degree of kinship that prohibits their marrying each other 
[ma^ram], if they are young, or if one of the two of them is young. The two 
of them ought not to be sold separately. as for if they are all adults, there is 
no harm in separating them, and this is all the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.” 

اٍد َعْن إِبَْراِهيَم َعْن ابن َمْسُعوٍد َرِضَي  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 738 - ُمَحمَّ
الله َعْنه ِفي اْلَْمُلوَكِة ُتَباُع َولََها َزْوٌج َقاَل : َبْيُعَها َطلُقَها.

738. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm from ibn Mas¢‰d g concerning a slave woman who is sold whilst 
married, and he said, ‘Her sale is her divorce.’”1918

ٌد : َولَْسَنا نَْأُخُذ بهَذا، ِهَي اْمَرَأُته َوإِْن بِيَعْت ، َقاَل: َبَلَغَنا َذلَِك َعْن ُعَمَر بِن  َقاَل ُمَحمَّ
اِب وَعْن عليِّ بِن َأبِي َطالٍِب ، وَعْن عبِد الرحمِن بِن عوٍف ، وحذيفَة بِْن اليماِن  طَّ اْلَ
َق َبْيَنُهَما ِفي الَْبْيِع َوِهَي اْمَرَأُته َعَلى َحالِها،  َُّفرَّ َرِضَي الله َتَعالَى َعْنهم ، َولِكْن ال َبْأَس َأْن ي

َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
1916 Meaning that he examined their states.
1917 ab‰ Y‰suf narrated it on p.159.
1918 ibn abÏ shaybah narrated the like of it in the Mu|annaf, vol.4, p.105.
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Mu^ammad said, “We do not adhere to this; she remains his wife even if she 
is sold.” He said, “That has reached us from ¢umar ibn al-Kha~~¥b g, ¢alÏ 
ibn abÏ >¥lib, ¢abd ar-ra^m¥n ibn ¢awf and ±udhayfah ibn al-Yam¥n ô. 
However, there is no harm in selling them separately, she remaining his wife 
in that state of hers. That is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.” 

d

َلِم ِفيَما ُيَكاُل َوُيوَزُن َباُب السَّ
240. advance paYMenTs1919 For soMeTHinG THaT is 

Measured1920 or WeiGHed

اٍد َعْن إِبَْراِهيَم َقاَل : َأْسَلَم َما ُيَكاُل  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 739 - ُمَحمَّ
فِيَما ُيوَزُن ، َوَما ُيوَزُن فِيَما ُيَكاُل ، َواَل ُيْسلُِم َما ُيَكاُل ِفيَما ُيَكاُل ، َواَل َما ُيوَزُن ِفيَما 
ُيوَزُن ، وإَذا اْخَتَلَف النَّْوَعاِن ِفيَما ال ُيَكاُل َواَل ُيوَزُن َفَل َبْأَس بِاثَْنْيِ بِواِحٍد يًَدا بَِيٍد ، 
َواَل َبْأَس بِه نََسًأ، َوإَذا َكاَن من نَْوٍع َواِحٍد ِمَّا ال ُيَكاَل َواَل ُيوَزُن َفَل َبْأَس بِِه اثَْنْيِ بَِواِحٍد 

يًَدا بِيٍد، َو ال َخْيَر فيِه نََسًأ . 
739. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said, ‘advance payment can be made with something which is 
measured for something which is weighed, and with something which is 
weighed for something which is measured, but advance payment may not be 
made with something which is measured for something which is measured 
nor with something which is weighed for something which is weighed. if the 
two varieties of those things which are not measured or weighed are different, 
there is no harm in paying two for one, hand to hand, nor is there any harm 
in deferred payment1921 in it. and if they are from the same variety of those 
things which are not measured nor weighed, there is no harm in two for one, 
hand to hand and there is no good in deferred payment in it.’”1922

1919 Salam: advance payment, lexically it is from taslÏm: to deliver or to hand over. in the usage 
of the fuqah¥’ it is an expression denoting selling something on the basis that it will be a debt 
against the seller with specific preconditions in the SharÏ¢ah. it is said something to be delivered 
later for something paid immediately such that the price is paid immediately and the object 
for which the price is paid is paid after a period of time, and it is permissible by unanimous 
agreement. The word salaf is also used with the same meaning (al-lum¢¥t). Salam is permissible 
in things which are measured by volume, weighed and measured by length and width, and 
similarly with things which are counted which are not very far apart from each other.
1920 in the sense of measured by volume. – Trans.
1921 Meaning to sell it [to be paid] at a specific time.
1922 ab‰ Y‰suf narrated it on p.187.
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ٌد : َوبَِهَذا كلِّه نَْأُخُذ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to all of this and it is the verdict of ab‰ ±anÏfah, 
may allah, exalted is He, have mercy on him.”

ُجِل يَُكوُن لَُه َعَلى  اٍد َعْن إِبَْراِهيَم في الرَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 740 - ُمَحمَّ
َلِم َقاَل : ال َخْيَر ِفيِه َحتَّى يَْقِبَضه.  يُْن َويَْجَعُله ِفي السَّ ُجِل الدَّ الرَّ

740. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning a man who is owed a debt by another man and makes 
it into an advance payment, ‘There is no good in it until he takes possession 
of [what is owed him].’”1923

اللَُّه  َرِحَمُه  َحِنيَفَة  َأبِي  َقْوُل  َوُهَو  بِالّديِْن،  يِْن  الدَّ َبْيُع  ذلَك  نَّ  أِلَ نَْأُخُذ  َوبِِه  ٌد:  ُمَحمَّ َقاَل 
َتَعالَى .

Mu^ammad said, “We adhere to this, because it is of the same nature as selling 
a debt for a debt, and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.”

d

َلِم ِفي الَْفاِكَهِة إِلَى الَْقَطاِع َوَغْيِره َباُب السَّ
241. advance paYMenT For FruiT “unTil THe cuTTinG 

[oF THe FruiT]”1924 and oTHer THinGs

َلُم إِلَى  اٍد َعْن إِبَْراِهيَم َقاَل : ُيْكَرُه السَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 741 - ُمَحمَّ
َصاِد، َوإِلَى الَْقَطاِع.  اْلَ

741. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said, ‘advance payment “until harvest”1925 or “until the cutting [of 
the fruit]” is abhorent.’”

1923 ab‰ Y‰suf narrated it on p.188.
1924 our original text had ¢a~¥’ “the payment of the stipend” but our typed version has as above 
“until the cutting [of the fruit] which makes more sense, as one would not make an advance 
payment before receiving the stipend. – Trans.
1925 The cutting of crops or fruit.
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ُر ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه  ُم َويََتَأخَّ َُّه َأَجٌل َمْجُهوٌل يََتَقدَّ ن ٌد : َوبِِه نَْأُخُذ ، أِلَ َقاَل ُمَحمَّ
اللَُّه َتَعالَى .

Mu^ammad said, “We adhere to this, because it is an unknown period of time, 
which may come early or be delayed, and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

ُيْسلُِم ِفي  ُجِل  الرَّ إِبَْراِهيَم في  َعْن  اٍد  َعْن َحمَّ َحِنيَفَة  َأُبو  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 742
الَْفاِكَهِة إِلَى الَْقَطاِع يَأُخُذ َقِفيًزا َقِفيًزا َقاَل: ال َخْيَر ِفيِه .

742. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning a man who makes an advance payment ‘until the 
cutting [of the fruit]’ taking a qafÏz at a time, ‘There is no good in it.’”1926

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

ُجِل  الرَّ إِبَْراِهيَم في  َعْن  اٌد  َثَنا َحمَّ َقاَل : َحدَّ َحِنيَفَة  َأُبو  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 743
ُيْسلُِم ِفي الثََّمِر َقاَل: ال؛ َحتَّى ُيْطَعَم .

743. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘±amm¥d narrated 
to us that ibr¥hÏm said concerning a man making advance payment for 
fruits,1927 “no, not until it can be eaten.”’”1928

ٌد: َوبِِه نَْأُخُذ ، ال يَْنَبِغي َأْن ُيْسلَِم ِفي َثَمَرةٍ لَْيَسْت ِفي َأيِْدِي النَّاِس إِالَّ ِفي َزَمانَِها  َقاَل ُمَحمَّ
َفَل  َوإالَّ  َجائٌِز ،  َفُهَو  َذلَِك  َفَعَل  َفِإَذا  انِْقَطاِعَها،  َقْبَل  َلِم  السَّ َأَجَل  َويَْجَعَل  ُبُلوِغَها ،  َبْعَد 

َخْيَر فيه ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .

1926 ab‰ Y‰suf narrated it on p.188.
1927 Fruits here are thamar, meaning the fruits of trees such as olives, etc., whereas fruit elsewhere 
is f¥kihah, meaning sweet fruit in general. – Trans.
1928 ab‰ Y‰suf narrated it on pp.187-8.
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Mu^ammad said, “We adhere to this. one ought not to make advance 
payment for fruits that are not yet in people’s possession, except in their 
time1929 after their reaching ripeness, and the term for making the advance 
payment is before they are cut. if he does that, it is valid, and if not, there is no 
good in it,1930 and it is the verdict of ab‰ ±anÏfah, may allah, exalted is He, 
have mercy on him.” 

d

َيَواِن َلِم ِفي اْلَ َباُب السَّ
242. advance paYMenT For aniMals

إِبَْراِهيَم َقاَل : َدَفَع  اٌد َعْن  َثَنا َحمَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل : َحدَّ 744 - ُمَحمَّ
عبُد اللَِّه بُن َمْسُعوٍد َرِضَي الله َعْنه إِلَى َزيِْد بِْن ُخَويْلَِدَة الَْبْكِريِّ َمااًل ُمَضاَرَبًة، َفَأْسَلَم 
ا َحلَّْت َأَخَذ َبْعًضا َوَبِقَي َبْعٌض،  ْيَبانِيِّ ِفي َقلئَِص ، َفَلمَّ َزيٌْد إِلَى ِعْتِريِس بِْن ُعْرُقوٍب الشَّ
َفَأْعَسَر ِعْتِريٌس ، َوَبَلَغه َأنَّ اْلَاَل لَِعْبِد اللَِّه َرِضَي الله َعْنه ، َفَأَتاُه يَْسَتْرِفُقه ، فَقاَل عبُد 
اللَِّه َرِضَي الله َعْنه : َأَفَعَل َزيٌْد ؟ َقاَل : نََعْم، َفَأْرَسَل إِلَْيِه، َفَسَألَه، َفَقاَل لَُه َعْبُد اللِه 
َرِضَي الله َعْنه : اْرُدْد َما َأَخْذَت َوُخْذ َرْأَس َمالَِك ، َواَل ُتْسلَِمنَّ َمالََنا ِفي َشْيٍء من 

َيَواِن. اْلَ
744. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘±amm¥d narrated 
to us from ibr¥hÏm who said, “¢abdull¥h ibn Mas¢‰d g paid to Zayd ibn 
Khuwaylidah al-BakrÏ1931 some money as a profit-sharing loan (mu\¥rabah) 
and Zayd paid an advance payment to ¢itrÏs ibn ¢urq‰b ash-shayb¥nÏ for some 
young female camels. When the term fell due, he took1932 some and some 
remained. That caused problems for ¢itrÏs and then it reached him that the 
money belonged to ¢abdull¥h g and he came to him asking him to help 
him.1933 ¢abdull¥h g asked, ‘did Zayd do that?’ He said, ‘Yes.’ so he sent for 

1929 Meaning the time of the fruit, i.e., an advance payment is not permissible until the thing 
being paid for in advance does exist from the time of the contract until the time payment falls 
due, so much so that even if it is non-existent at the time of the contract and exists at the time 
payment falls due, or vice-versa, or it is non-existent in between that, then it is not permissible.
1930 Meaning that it is not permissible. The refutation of permissibility [a second time] is by way 
of emphasis.
1931 al-BakrÏ is a mistake for al-YashkurÏ which is the correct name as is mentioned by al-Bukh¥rÏ 
in his T¥rÏkh.
1932 Zayd took some of what he had paid in advance for, i.e., the young female camels, from 
¢itrÏs.
1933 asking him to be kind to him and to grant him a delay.
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him and asked him. ¢abdull¥h g said to him, ‘return what [camels] you took 
and take your capital sum and do not give our money in advance payments 
for anything in the nature of animals.’”’”1934

َأبِي  َقْوُل  َوُهَو  َيَواِن ،  اْلَ َلُم ِفي َشْيٍء من  السَّ يَُجوُز  نَْأُخُذ، ال  َوبَِهَذا كلِّه  ٌد:  ُمَحمَّ َقاَل 
َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .

Mu^ammad said, “We adhere to all of this. advance payment is not permissible 
for anything in the nature of animals, and it is the verdict of ab‰ ±anÏfah, 
may allah, exalted is He, have mercy on him.”

d

َلِم ْهِن ِفي السَّ َباُب الَْكِفيِل َوالرَّ
243. securiTY and a paWned iTeM1935 Made in advance 

paYMenT

اٌد َعْن إِبَْراِهيَم َقاَل : ال َبْأَس  َثَنا َحمَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل : َحدَّ 745 - ُمَحمَّ
َلِم .  ْهِن َوالَْكِفيِل ِفي السَّ بِالرَّ

745. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘±amm¥d narrated 
to us from ibr¥hÏm who said, “There is no harm1936 in a pawned item or 
something left as security in advance payment.”’”1937

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى. َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.” 

1934 ab‰ Y‰suf narrated it on pp.186-7.
1935 lexically it means something retained for whatever reason, and in the SharÏ¢ah it means to 
make something to be retained for a due which it is possible to pay back in full for the pledged 
item such as debts.
1936 Because the prophet s bought food from a Jew for payment at a later date and pawned his 
shield with him, with which ibr¥hÏm argues the permissibility of pawning something in the case 
of making an advance payment because of the permissibility of surety for it because of the fact 
that it is a receipt as is something pawned.
1937 ab‰ Y‰suf narrated it on p.188.
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َلِم ِفي الُْفُلوِس  اٍد َعْن إِبَْراِهيَم ِفي السَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 746 - ُمَحمَّ
َفَيأُخُذ الَْكِفيَل َقاَل: ال َبْأَس بِه. 

746. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning an advance payment made in ful‰s (small change) 
for which one takes a security, ‘There is no harm in it.’”1938

ٌد: َوبِِه نَْأُخُذ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى. َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

d

َلِم يَأُخُذ َبْعَضه َوَبْعَض َرأِس َمالِه َباُب السَّ
244. advance paYMenT For WHicH one TaKes parT 

oF iT [THe iTeMs BeinG BouGHT] and parT oF one’s 
capiTal suM

َثَنا َأُبو َعْمٍرو َعْن َسِعيِد بِْن ُجَبْيٍر  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل : َحدَّ 747 - ُمَحمَّ
، َفَيأُخُذ َبْعَضه َويَأُخُذ َبْعَض َرأِس َمالِه  َلِم يَُحلُّ َعِن ابِْن عباٍس َرِضَي الله َعْنُهَما ِفي السَّ

ِميُل . َسُن اْلَ فِيَما َبِقَي، َقاَل : َهَذا اْلَْعُروُف اْلَ

747. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘ab‰ ¢amr1939 
narrated to us from sa¢Ïd ibn Jubayr from ibn ¢abb¥s ? concerning an advance 
payment whose payment falls due1940 for which one takes part of it [the items 
paid for]1941 and takes part of one’s capital sum for whatever remains, that he 
said, ‘This is the good well-recognised practice.’”1942

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ

1938 ab‰ Y‰suf narrated it on p.187.
1939 ab‰ ¢umar not ab‰ ¢amr and i think he is dharr ibn ¢abdull¥h al-MarhabÏ because his 
kunyah was ab‰ ¢umar.
1940 Meaning, the term [agreed upon].
1941 The cancellation of something for which one paid in advance is permissible because it is 
annulment, and it is similar in the case of a part of it.
1942 ab‰ Y‰suf narrated it on p.186.
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Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

d

َلِم ِفي الثَِّياِب َباُب السَّ
245. advance paYMenT For FaBric

َأْسَلَم  إَِذا   : َقاَل  إِبَْراِهيَم  َعْن  اٍد  َحمَّ َعْن  َحِنيَفَة  َأُبو  َأْخَبَرنَا   : َقاَل  ٌد  ُمَحمَّ  -  748
اللَُّه  َرِحَمُه  َحِنيَفَة  َأبِي  َقْوُل  َوُهَو  َجائٌِز ،  َفُهَو  َوُرْقَعُته  َعْرُضه  َمْعُروًفا  َوَكاَن  الثَِّياِب  ِفي 

َتَعالَى. 

748. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said, ‘if someone pays in advance for fabric and its width and [substance or] 
thickness are known, it is valid, and that is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”1943

ْقَعَة ، َواْلِْنَس ، َواأَلَجَل ،  وَل ، َوْالَعْرَض ، َوالرُّ ي الطُّ ٌد : َوبِِه نَْأُخُذ إَِذا َسمَّ َقاَل ُمَحمَّ
َقا َفُهَو َجائٌِز . ََّتَفرَّ َونََقَد الثََّمَن َقْبَل َأْن ي

Mu^ammad said, “We adhere to this if its length, width, thickness, its type 
and the period of time are all named and the price is paid in ready money 
before they separate, then it is valid.”

ُجِل ُيْسلُِم الثَِّياَب  اٍد َعْن إِبَْراِهيَم في الرَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 749 - ُمَحمَّ
ِفي الثِّياِب َقاَل : إَِذا اْخَتَلَفْت أنَْواُعه َفَل َبْأَس بِِه .

749. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning a man who pays with fabric in advance for fabric, ‘if 
they are of different types, there is no harm in it.’”1944

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ

1943 ab‰ Y‰suf narrated it on p.187.
1944 ab‰ Y‰suf narrated it on p.187.
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Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

d

ْوِم َعَلى َسْوِم َأِخيِه َباُب السَّ
246. oFFerinG To BuY on Top oF one’s BroTHer’s 

oFFer To BuY

اٍد َعْن إِبَْراِهيَم َعْن َأبِي َسِعيٍد الدري،  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 750 - ُمَحمَّ
ُجُل  وَأبِي هريرَة َرِضَي الله َعْنهما، َعِن النَِّبّي صلى الله َعَلْيِه َوَسلََّم َقاَل : )ال يَْسَتاُم الرَّ
َجِر،  َعَلى َسْوِم َأِخيِه، َواَل يَْخُطُب َعَلى ِخْطَبِته ، َواَل َتَناَجُشوا، َواَل َتَبايَُعوا بِالَْقاِء اْلَ
ِتَها ، َواَل َعَلى َخالَِتَها ، َواَل  َج اْلَْرَأُة َعَلى َعمَّ َومن اْسَتأَجَر َأِجيًرا َفْلُيْعلِْمُه َأْجَره ، َواَل ُتُزوِّ

َتْسأُل َطلَق ُأْخِتَها لُِتْكِفَئ َما ِفي َصْحَفِتَها ، َفِإنَّ اللََّه ُهَو َراِزُقَها(.
750. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm from ab‰ sa¢Ïd al-KhudrÏ and ab‰ Hurayrah ? that the prophet s 
said, ‘a man must not offer to buy1945 on top of his brother’s offer to buy, nor 
propose marriage on top of his marriage proposal. do not bid against each 
other in order to up the price1946 and do not sell to each other [settling the 
sale] by throwing pebbles.1947 if someone hires an employee, he should let 
him know his wage. a woman should not be married along with her paternal 
or maternal aunt, nor should she ask for her sister’s divorce in order to 
overturn1948 what is in her bowl,1949 for allah is her provider.’”1950

َقْوُله: )َوال  ا  َوَأمَّ َتَعالَى .  اللَُّه  َأبِي َحِنيَفَة َرِحَمُه  َقْوُل  َوُهَو  نَْأُخُذ ،  َوبِِه  ٌد :  ُمَحمَّ َقاَل 
ُجُل اآلَخُر ِفي الثَّمن، َوُهَو ال ُيِريُد َأْن يَْشَتِرَي  ْيَء َفَيِزيُد الرَّ ُجُل يَِبيُع الشَّ َتَناَجُشوا(؛ َفالرَّ

1945 The negation is here in the sense of prohibition because it is more satisfactory in a rhetorical 
sense. Bidding on top of another’s bid is only deplored in the case when the seller’s heart 
inclines to the price that the purchaser has named. if his heart does not incline and he is not 
pleased with it there is no harm in someone else buying it at a higher price.
1946 The origin of najash is to drive people away from something to something else. [Thus, 
tan¥jush means to bid against someone not really intending to buy the item but merely to up the 
price, or to praise it in front of someone, deliberately luring them into the purchase. – Trans.]
1947 tab¥y¢‰ bi alq¥’ al-^ajar is taken to be a form of mun¥badhah, which is forbidden in itself, in 
which traders cast garments to each other. 
1948 To overturn it in order to empty out what is in it.
1949 Her bowl and her vessel. This is a metaphor for a co-wife’s causing her fellow-wife’s right due 
to her from her husband to incline towards herself by her asking [him] for her divorce. 
1950 al-Bukh¥rÏ narrated it partially from a hadith of ab‰ Hurayrah under “sales” in the chapter 
on “there is no sale on top of one’s brother’s sale,” and Muslim partially under “sales” in the 
chapter on “the prohibition of a man selling on top of his brother’s sale.”



455

SaleS

ا َقْوُله:  يَْنَبِغي، َوَأمَّ لُِيْسِمَع بَِذلَِك َغْيَره، َويَْشَتِرَي َعَلى َسْوِمه ، َفهَذا ُهَو النََّجُش، َفَل 
َجَر  اِهلِيَِّة، يَُقوُل َأَحُدُهْم: إَِذا َألَْقْيُت اْلَ َجِر(  فهَذا َكاَن َبْيًعا ِفي اْلَ )ال َتَبايَُعوا بِالَْقاِء اْلَ

َفَقْد َوَجَب الَْبْيُع، َفهَذا َمْكُروٌه ، َفَل يَْنَبِغي ، َوالَْبْيُع ِفيِه َفاِسٌد .

Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him. as for his saying, ‘do not bid against 
each other in order to up the price,’ it is when a man sells something and 
another man increases the price without intending to buy it so that someone 
else might overhear it and thus purchase it on top of his offer, and this is 
falsely bidding up the price (najash) which ought not to be done. as for his 
saying, ‘do not sell to each other [settling the sale] by throwing pebbles,’ it was 
a type of sale that was done in the age of ignorance (j¥hiliyyah) in which one 
of the two would say, ‘When i throw the stone, the sale is binding,’ and this is 
abhorent and ought not to be done, and a sale done this way is invalid.”

d

ْرِب َباُب َحْمِل التَِّجاَرةِ إِلَى َأْرِض اْلَ
247. conveYinG Trade To land aT War (d®r al-±arb)

التَّاِجِر  ِفي  َقاَل  َُّه  أن إِبَْراِهيَم  َعْن  اٍد  َحمَّ َعْن  َحِنيَفَة  َأُبو  َأْخَبَرنَا   : َقاَل  ٌد  ُمَحمَّ  - 751
َّه ال َبْأَس بَِذلَِك َما لَْم يَْحِمْل إِلَْيِهْم ِسلًحا، َأْو ُكَراًعا، َأْو  ْرِب : إن يَْخَتلُِف إِلَى َأْرِض اْلَ

َسَلبًا.

751. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning a trader who goes regularly to land at war, ‘There is 
no harm in that as long as he does not convey weapons, horses (kur¥¢)1951 or 
booty (salab).”1952 1953

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ

1951 kur¥¢ literally means that which is below the ankle in animals. Then horses in particular were 
given this as a name. [imam] Mu^ammad said that kur¥¢ are horses, mules and donkeys.
1952 presumably a prohibition of his taking booty seized from the enemy back to them to sell it 
to them. – Trans.
1953 ab‰ Y‰suf narrated it on p.195.
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Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

d

ْمِر َباُب التَِّجاَرةِ ِفي الَْعِصيِر َو اْلَ
248. TradinG in pressed FruiT Juices and Wine

اٍد َعْن إِبَْراِهيَم ِفي الَْعِصير َقاَل : ال  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 752 - ُمَحمَّ
َبْأَس بِأْن َتِبيَعه ِمَّن يَْصَنُعه َخْمًرا . 

752. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said concerning pressed fruit juice, ‘There is no harm in selling it to someone 
who manufactures wine from it.1954’”

َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى.
[Mu^ammad said], “and we adhere to this and it is the verdict of ab‰ 
±anÏfah, may allah, exalted is He, have mercy on him.”

ابِن عمَر  بُن قيٍس َعْن  ُد  ُمَحمَّ َثَنا  َقاَل : َحدَّ َأُبو َحِنيَفَة  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 753
ْمِر وَعْن َأْكِل َثَمِنَها، َقاَل : َقاَتَل اللَُّه  َرِضَي الله َعْنهما َقاَل : َسَألَه َرِفيٌق لَُه َعْن َبْيِع اْلَ
َم  ُحوُم َأْن يَأُكُلوَها، َفاْسَتَحلُّوا َبْيَعَها َوَأْكَل َثَمِنَها، إِنَّ اللََّه َحرَّ َمْت َعَلْيِهُم الشُّ الَْيُهوَد، َوُحرِّ

ْمَر، َفَحَراٌم َبْيُعَها َوَأْكُل َثمِنَها. اْلَ

753. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘Mu^ammad 
ibn Qays narrated to us from ibn ¢umar ? who said that a friend of his had 
asked1955 about selling wine and eating [from] its proceeds and he said, 
“May allah fight the Jews! Fat (shu^‰m)1956 was forbidden them to eat and so 
they declared the sale of them permissible and ate from the proceeds. allah 
forbade wine, and so its sale and eating from its proceeds are ̂ ar¥m.”’”1957

1954 Because the disobedience does not reside in it itself but on the contrary after its alteration.
1955 and in the Musnad of al-imam al-a¢·am from Mu^ammad ibn Qays there is that he said, “i 
asked ibn ¢umar,” or “ab‰ KathÏr asked him” and then he mentioned the hadith.
1956 shu^‰m is the fat around the kidneys, the stomach and intestines. – Trans.
1957 ab‰ Y‰suf narrated it on pp.227-8.
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ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

ُد بُْن قيٍس : َأنَّ َرُجًل من  َثَنا ُمَحمَّ ٌد َقاَل: َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل : َحدَّ 754 - ُمَحمَّ
َراِويًَة من  َعاٍم  ُكلَّ  َوَسلََّم  َعَلْيِه  الله  اللَِّه صلى  لَِرُسوِل  ُيْهِدي  َكاَن  َعاِمٍر  َأَبا  ُيْكَنى  َثِقيٍف 
َمْت َراِويَته َكَما َكاَن ُيْهِدي ، َفَقاَل لُه النَِّبّي صلى  َِّذي ُحرِّ َخْمٍر، َفَأْهَدى إِلَْيه ِفي الَْعاِم ال
ْمَر، َفَل َحاَجَة لََنا ِفي َخْمِرَك ، َقاَل  َم اْلَ الله َعَلْيِه َوَسلََّم: يَا َأَبا َعاِمٍر! إِنَّ اللََّه َقْد َحرَّ
َفُخْذَها يَا َرُسوَل اللَِّه، َفِبْعَها، َواْسَتِعْن بَِثَمِنَها َعَلى َحاَجِتَك ، َفَقاَل لُه النَِّبّي صلى الله 

َم َبْيَعَها َوَأْكَل َثَمِنَها. َم ُشْرَبَها َحرَّ َِّذي َحرَّ َعَلْيِه َوَسلََّم: يَا أَبا َعاِمٍر! إِنَّ ال
754. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘Mu^ammad ibn 
Qays narrated to us that every year a man from ThaqÏf1958 whose honorific 
was ab‰ ¢®mir used to give a three-skinned leathern water-bag containing 
wine as a gift to the Messenger of allah s. in the year in which it [wine] was 
prohibited he presented his water-bag as a gift as he ordinarily did, and the 
prophet s said to him, “ab‰ ¢®mir, allah has made wine ^ar¥m so we are in 
no need of your wine.” He said, “Then take it Messenger of allah and sell it, 
and seek benefit from its proceeds for your own needs.” so the prophet s 
said to him, “ab‰ ¢®mir! The one Who forbade drinking it, forbade its sale 
and eating from its proceeds.”’”1959

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.” 

d

1958 ath-ThaqafÏ the companion. His personal name is not known.
1959 ab‰ Y‰suf narrated it on p.228.
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َمِك َوالَْقَصِب َباُب َبْيع َصْيِد اآلَجاِم َوالسَّ
249. THe sale oF GaMe in reed THicKeTs,1960 FisH and 

BaMBoo

َكاَن  َُّه  أن إِبَْراِهيَم :  اٌد َعْن  َثَنا َحمَّ َقاَل : َحدَّ َأُبو َحِنيَفَة  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 755
يَْكَرُه َبْيَع َصْيِد اآلَجاِم َوَقْصِبَها. 

755. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘±amm¥d narrated 
to us of ibr¥hÏm, “He used to abhor1961 the sale of game in reed thickets and 
their bamboo trees.”’”

ٌد: َوبِِه نَْأُخُذ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى. َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

اٌد َقاَل: َطَلْبُت من َأبِي َعْبِد  َثَنا َحمَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل: َحدَّ 756 - ُمَحمَّ
ِميِد َأْن يَْكُتَب إِلَى ُعَمَر بِْن َعبِد العزيِز يَْسَأُله َعْن َبْيِع َصْيِد اآلَجاِم َوَقَصِبَها ، َفَكَتَب  اْلَ

َّه اْلِْنُس، ال َبْأَس بِه. إِلَْيِه ُعَمُر َرِضَي الله َعْنه: إن

756. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘±amm¥d narrated 
to us saying, “i asked ab‰ ¢abd al-±amÏd to write to ¢umar ibn ¢abd al-¢azÏz 
and ask him about selling game caught in reed thickets and their bamboo 
trees, and so ¢umar g wrote to him, ‘it is all one species and there is no harm 
in it.’”’ 

َُّه  يُز َبْيَعه إِالَّ أن ْيُد َفَل ُنِ ا الصَّ ًة ، َفأمَّ يُز َبْيَع الَْقَصِب إَِذا َباَعه َخاصَّ َولَْسَنا نَْأُخُذ بهَذا، ُنِ
يَُكوُن ُيْؤَخُذ بَِغْيِر َصْيٍد ، َفَيُجوُز الَْبْيُع ِفيِه ، َويَُكوُن َصاِحُبه بِاْلَِياِر إَِذا رآه، إِن َْشاَء 

َأَخذه، وإْن َشاَء َترَكه، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى.

1960 ¥j¥m is the plural of ajam meaning a thicket.
1961 This relates particularly to game and bamboo which are permissible.
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and we do not adhere to this. We permit the sale of bamboo trees if someone 
is selling them in particular, but as for game1962 we do not permit its sale unless 
it is taken without hunting1963 in which case sale is permissible for it, and its 
buyer has a choice when he sees it such that if he wishes he may take it, and if 
he wishes he may leave it, and that is the verdict of ab‰ ±anÏfah, may allah, 
exalted is He, have mercy on him.” 

d

ْوَهِر ْبِر َواْلَ ِة َتُكوُن ِفي السِّ َهِب َوالِْفضَّ َباُب ِشَراِء الذَّ
250. THe purcHase oF Gold and silver seT in 

soMeTHinG oF Good appearance (Sibr), and JeWels

اَتُ  اٍد َعْن إِبَْراِهيَم َقاَل : إَِذا َكاَن اْلَ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 757 - ُمَحمَّ
ًة َوِفيِه َفصٌّ َفاْشَتِره ِبَا ِشْئَت ، إِْن ِشْئَت َقلِيًل ، َوإِْن ِشْئَت َكِثيًرا . ِفضَّ

757. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said, ‘if a ring is silver and there is a gem in it, then buy it for whatever you 
wish; a little if you wish or a lot if you wish.’” 

اَتِ،  اْلَ َِّتي ِفي  ال ِة  الِْفضَّ َأْكَثُر من  الثََّمَن  َأنَّ  ُيْعَلَم  الَْبْيَع َحتَّى  يُز  ُنِ َواَل  بهَذا،  نَْأُخُذ  َولَْسَنا 
َفَيُكوُن َفْضُل الثََّمن بِالَْفصِّ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .

“and we do not adhere to this, and we do not permit the sale until it is known 
that the price is more than the silver in the ring and that the extra price is 
for the gem, and that is the verdict of ab‰ ±anÏfah, may allah, exalted is He, 
have mercy on him.”

بِْن  أنِس  َعْن  َسِريٍع  بُْن  الَوليُد  َثَنا  َحدَّ َقاَل :  َحِنيَفَة  َأُبو  َأْخَبَرنَا   : َقاَل  ٌد  ُمَحمَّ  - 758
ٍِّيّ َقْد  ٍة ُخْسُرَوان مالٍك َرِضَي الله َعْنه َقاَل : ُبِعَث إِلَى ُعَمَر َرِضَي الله َعْنه بِِإنَاٍء من ِفضَّ
ِّي ُأَزاُد َعَلى َوْزنِه،  ُسوُل َفَقاَل : إِن ُسوَل َأْن يَِبيَعه ، َفَرَجَع الرَّ ُأْحِكَمْت َصْنَعُته ، َفَأَمَر الرَّ

َقاَل ُعَمَر َرِضَي الله َعْنه: ال ؛ َفِإنَّ الَْفْضَل ِربًا .

1962 Meaning before it has been hunted and caught, then it is not permissible to sell it since that 
is the sale of something which one does not have in one’s possession.
1963 Meaning that if it is in the state such that it is caught without hunting then it is permissible 
to sell it because one has it in one’s possession and is able to deliver it.
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758. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘al-WalÏd ibn sarÏ¢ 
narrated to us from anas ibn M¥lik g who said, “a Khusr¥wÏ1964 vessel of silver 
of very strong workmanship was sent to ¢umar g and he told the messenger 
to sell it. The messenger returned and said, ‘i was given more than its value in 
silver.’ ¢umar g said, ‘no, because the extra amount is usury.’”’” 

َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“and we adhere to this, and that is the verdict of ab‰ ±anÏfah, may allah, 
exalted is He, have mercy on him.”1965

d

َبوا َراِهِم الثِّقاِل بِاْلَِفاِف َوالرِّ َباُب ِشَراِء الدَّ
251. purcHasinG HeavY dirHaMs WiTH liGHT ones, 

and usurY

َثَنا َمْرُزوٌق َعْن َأبِي َجَبَلَة َعْن ابِْن  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل : َحدَّ 759 - ُمَحمَّ
الَْكاِسَدُة ،  الثَِّقاُل  الَْوِرُق  بَِها  اأَلْرَض  نَْقَدُم  َّا  إن لَُه :  ُقْلُت  َقاَل :  الله َعْنهما  ُعَمَر َرِضَي 
نَانِيِر ،  َأنَِبيُع َوِرَقَنا بَِوِرِقِهْم؟ َقاَل: ال ، َولِكْن بِْع َوِرَقك بِالدَّ َوَمَعَنا َوِرٌق ِخَفاٌف نَاِفَقٌة، 
َواْشَتِر َوِرَقُهْم، َواَل ُتَفاِرْق َصاِحَبَك ِشْبًرا َحتَّى َتْسَتْوِفَي منه ، َفِإْن َصِعَد َفْوَق الَْبْيِت 

َفاْصَعْد َمَعَه، َوإِْن َوَثَب َفِثْب َمَعُه .
759. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘Marz‰q narrated 
to us from ab‰ Jabalah1966 from ibn ¢umar ? and he [ab‰ Jabalah] said, “i 
said to him [ibn ¢umar], ‘We are coming to a land with weighty silver in piles 
and we have light silver which is in much demand; may we sell our silver for 
theirs?’ He said, ‘no, but sell your silver for dinars and then buy their silver, 
and do not part from your customer (|¥^ib) for even a span until you take it 
from him in full. if he climbs up1967 above the house, then climb there with 
him, and if he jumps, jump with him.’”’”1968

1964 so named for Khusraw sh¥h, one of the kings of persia. – Trans.
1965 ab‰ Y‰suf narrated it on p.183.
1966 ab‰ Jabalah is a mistake for Jabalah ibn su^aym at-TaymÏ (i¢l¥’ as-sunan).
1967 showing that exchange before separating in monetary exchanges is a right, even if standing 
without parting does not prevent the continuance of the contract.
1968 ab‰ Y‰suf narrated it on pp.184-5.
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 َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and that is the verdict of ab‰ ±anÏfah, may allah, exalted 
is He, have mercy on him.”

َأبِي َسِعيٍد  َعْن  الَْعْوِفيُّ  َعِطيَُّة  َثَنا  َقاَل : َحدَّ َحِنيَفَة  َأُبو  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 760
َهِب ِمْثٌل  َهُب بِالذَّ اُلْدِريِّ َرِضَي الله َعْنه َعِن النَِّبّي صلى الله َعَلْيِه َوَسلََّم أنه َقاَل : الذَّ
ِبِْثٍل  ِمْثٌل  بِاْلِْنَطِة  َواْلِْنَطُة  ِربًا ،  َوالَْفْضُل  ِبِْثٍل  ِمْثٌل  ِة  بِالِْفضَّ ُة  َوالِْفضَّ ِربًا ،  َوالَْفْضُل  ِبِْثٍل 
ِعيِر ِمْثٌل ِبِْثٍل َوالَْفْضُل ِربًا ، َوالتَّْمُر بِالتَّْمِر ِمْثٌل ِبِْثٍل َوالَْفْضُل  ِعيُر بِالشَّ َوالَْفْضُل ِربًا ، َوالشَّ

ِربًا ، َواْلِْلُح بِاْلِْلِح ِمْثٌل ِبِْثٍل َوالَْفْضُل ِربًا، . 
760. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘¢a~iyyah al-¢awfÏ 
narrated to us from ab‰ sa¢Ïd al-KhudrÏ g from the prophet s that he said, 
“Gold for gold, like for like and any excess is usury. silver for silver, like for 
like, and any excess is usury. Wheat for wheat, like for like and any excess is 
usury. Barley for barley, like for like and any excess is usury. dates for dates, 
like for like and any excess is usury. salt for salt, like for like, and any excess is 
usury.”’”1969

َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.” 

d

َباُب الَْقْرِض
252. loans

اٍد َعْن إِبَْراِهيَم ِفي َرُجٍل َأَقَرَض َرُجًل  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 761 - ُمَحمَّ
َوِرًقا َفَجاَءه بَِأْفَضَل ِمْنَها َقاَل : الَْوِرُق بِالَْوِرِق َأْكَرُه الَْفْضَل ِفيَها َحتَّى يَأتَِي ِبِْثلَِها.

761. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning a man who lent another man silver, and that man 

1969 Muslim narrated it under “date-crop sharing” in the chapter on “selling food, like for like.”
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brought him back more than it, ‘silver for silver, and i abhor excess in it.1970 
let him bring the same as it.’”1971

َشْرًطا  َكاَن  َفِإَذا  َعَلْيِه،  اْشَتَرَطه  َشْرًطا  يَُكْن  لَْم  َما  بَِهَذا  َبْأَس  ال  بهَذا،  نَْأُخُذ  َولَْسَنا 
اْشَتَرَطه َفَل َخْيَر ِفيِه ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .

“We do not adhere to this. There is no harm in this as long as it is not a 
precondition he laid on him. if it is a precondition he laid on him, there is no 
good in it. That is the verdict of ab‰ ±anÏfah, may allah, exalted is He, have 
mercy on him.” 

ُجَل  ُجل ُيْقِرُض الرَّ اٍد َعْن إِبَْراِهيَم في الرَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 762 - ُمَحمَّ
ىِّ َقاَل: َأْكَرُه . َراِهَم َعَلى َأْن ُيوِفَيه بِالرَّ الدَّ

762. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm concerning a man who lends another man dirhams on the condition 
that he pay him back in rayy.1972 He said, ‘i abhor it.’”1973

َو بِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.” 

إِبَْراِهيَم َقاَل : ُكلُّ َقْرٍض َجّر  اٍد َعْن  َأُبو َحِنيَفَة َعْن َحمَّ َأْخَبَرنَا  ٌد َقاَل :  763 - ُمَحمَّ
منَفَعًة َفَل َخْيَر ِفيِه .

763. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said, ‘every loan which draws some benefit1974 [to the person making 
the loan] has no good in it.’”

1970 He said this out of taking scrupulous pains because there is no dispute concerning the 
permissibility of discharging a debt with something qualitatively better than that lent to one 
without any stipulations.
1971 ab‰ Y‰suf narrated it on p.184.
1972 He repays the loan and as an extra transports the coins to rayy.
1973 ab‰ Y‰suf narrated it on p.184.
1974 The extra benefit is usury.
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 َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.”

d

ْفَعِة َباُب الَْعَقاِر َوالشُّ
253. properTies and pre-eMpTion1975

ْفَعُة  اٍد َعْن إِبَْراِهيَم َعْن ُشَريٍْح َقاَل: الشُّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 764 - ُمَحمَّ
ِمن ِقَبِل اأَلبَْواِب.

764. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm from shuray^ who said, ‘pre-emption [belongs to those dwelling] in 
front of the doors.’”1976

اللَُّه  َرِحَمُه  َحِنيَفَة  َأبِي  َقْوُل  َوُهَو   ، اْلَُتلِزِقَي  لِْلِجيَراِن  ْفَعُة  الشُّ بهَذا،  نَْأُخُذ  َولَْسَنا 
َتَعالَى.

“We do not adhere to this. pre-emption belongs to adjoining1977 neighbours, 
and that is the verdict of ab‰ ±anÏfah, may allah, exalted is He, have mercy 
on him.”

اٍد َعْن إِبَْراِهيَم َقاَل : ال ُشْفَعَة إِالَّ ِفي  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 765 - ُمَحمَّ
َأْرٍض َأْو َداٍر .

765. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said, ‘There is only pre-emption in the case of land or a dwelling.’”

 َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
1975 The option to purchase a property if and when it is put up for sale.
1976ab‰ Y‰suf narrated it on p.167.
1977 The fatw¥ is issued according to this, that pre-emption belongs to adjoining neighbours who 
are those whose plots of land connect with each other, even if their doors are on different streets 
at some distance from each other.
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“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.” 

َثَنا عبُد الْكرمِي َعِن اْلِْسَوِر بِْن َمْخَرَمَة  ٌد َقاَل: َأْخَبَرنَا َأُبو َحِنيَفَة َقاَل: َحدَّ 766 - ُمَحمَّ
َعْن َراِفِع بِْن َخِديٍج َرِضَي الله َعْنه َقاَل : َعَرَض َعَليَّ َسْعٌد َرِضَي الله َعْنه َبْيًتا لَُه فَقاَل: 
ِّي َسِمْعُت َرُسوَل اللَِّه  ِّي َقْد ُأْعِطيُت بِه َأْكَثَر ِمَّا ُتْعِطيِني بِه، َولِكنََّك َأَحقُّ  ِأَلن ُخْذُه َفإن

اُر َأَحقُّ بَِسَقِبِه. صلى الله َعَلْيِه َوَسلََّم يَقْوُل : اْلَ

766. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘¢abd al-KarÏm 
narrated to us from al-Miswar ibn Makhramah from r¥fi¢1978 ibn KhadÏj g 
who said, “sa¢d g offered me a house of his and he said, ‘Take it, for i was 
given more1979 for it than you give me for it, but you have more right because 
i heard the Messenger of allah s saying, “The neighbour has more right to 
pre-emption (saqb).”’”’”1980 1981

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.” 

d

َباُب اْلَُضاَرَبِة بِالثُُّلِث ، َواْلَُضاَرَبِة ِبَاِل الَْيِتيِم َوُمَخالََطِتِه
254. proFiT-sHarinG TransacTions1982 For a THird, 

and proFiT-sHarinG TransacTions WiTH THe 
properTY oF orpHans, and BecoMinG parTners  

WiTH THeM

ُجِل ُيْعِطي اْلَاَل  اٍد َعْن إِبَْراِهيَم في الرَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 767 - ُمَحمَّ

1978 al-±¥rithÏ said, “The |a^Ï^ is that he is ab‰ r¥fi¢ the mawl¥ of the Messenger of allah s.”
1979 in some narrations, there is “Take it for seven hundred because i was given eight hundred 
for it.”
1980 saqb means pre-emption, and has the sense of “close.” The hadith means that the neighbour 
has more right to pre-emption if he is an adjoining neighbour.
1981 al-Bukh¥rÏ narrated it under “pre-emption” in the chapter on “offering [the right of] pre-
emption to the one to whom it is due before selling.”
1982 mu\¥rabah denotes a contract between two people to go into a partnership in trade [not 
manufacture] with the wealth of one of the two parties and the work of the other.
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ُمَضاَرَبًة بِالثُُّلِث، َأِو النِّْصِف َوِزيَاَدةِ َعَشَرةِ َدَراِهَم َقاَل : ال َخْيَر ِفي َهَذا، َأَرَأيَْت لَْو لَْم 
يَْرَبْح ِدْرَهًما َما َكاَن له ؟ 

767. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said concerning a man who gives property in a profit-sharing transaction for 
a third [of the profits] or a half, with an added ten dirhams,1983 ‘There is no 
good1984 in this. What would you think if he did not gain a dirham in profit, 
what would he have?’”1985

َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.” 

اٍد َعْن إِبَْراِهيَم َعْن َعائَِشَة َرِضَي الله  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 768 - ُمَحمَّ
ِّيُت َماَل يَِتيٍم َخَلْطُت َطَعاَمه بَِطَعاِمي ، َوَشَراَبه بَِشرابِي ، َولَْم  َّها َقالَْت : لَْو ُول َعْنَها أن

ْجِس .  َأْجَعْلُه ِبنِزلَِة الرِّ
768. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm that ¢®’ishah ü said, ‘if i were put in charge1986 of the property of an 
orphan, i would intermix his food with my food and his drink with my drink 
and would not consider it the same status as an impurity.’”1987

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

اٍد َعْن إِبَْراِهيَم ِفي َماِل الَْيِتيِم َقاَل : َما  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 769 - ُمَحمَّ

1983 one of its stipulations is that the profit should be shared between them, neither of them 
deserving a specified dirham of the profit. if someone specifies some extra amount then the 
contract is invalid, and the man who did the work receives a wage of someone the like of him.
1984 Meaning that it is not valid.
1985 ab‰ Y‰suf narrated it on p.160.
1986 When “do not go near the property of orphans…” (s‰rat al-isr¥’: 34) was revealed, those who had 
orphans in their care went and separated their food and drink and began to show preference 
to them in terms of food and would keep it for them until they ate or until it became rotten, 
and that became extremely difficult for them. Then allah revealed, “They will ask you about the 
property of orphans. Say, ‘Managing it in their best interests is best.’ if you mix your property with theirs, 
they are your brothers” (s‰rat an-nis¥’: 218).
1987 ab‰ Y‰suf narrated the like of it on p.174.
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َربه، َوإِْن  َ َّتََّجَر بِه اَلتَّ َشاَء الَْوِصيُّ َصَنَع بِه، إِْن َرآى َأْن ُيوِدَعه َأْوَدَعُه ، َوإِْن َرآى َأْن ي
َرآى َأْن يَْدَفَعه ُمَضاَرَبًة َدَفَعه .

769. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning the property of orphans, ‘The person entrusted 
[with responsibility for the orphan] may do whatever he wishes to do: if he 
thinks he should deposit it in a safe place, he may do so, and if he thinks he 
should trade with it, he may trade with it, and if he thinks he should pay it 
over as a profit-sharing loan, he may do so.’”

َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.” 

ُجَبْيٍر  بِْن  إِبَْراِهيَم َعْن َسِعيِد  َعْن  اٍد  َحِنيَفَة َعْن َحمَّ َأُبو  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 770
َُّه َقاَل ِفي هِذهِ اآليَِة: {َمن َكاَن َغِنّيًا َفْلَيْسَتْعِفْف َوَمن َكاَن َفِقيًرا َفْلَيْأُكْل بِاْلَْعُروِف}  أن

َقاَل: َقْرًضا. 
770. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm that sa¢Ïd ibn Jubayr spoke concerning this ¥yah, ‘Those who are 
wealthy1988 should abstain from it altogether. Those who are poor should use it sensibly 
and correctly1989’ (s‰rat an-nis¥’: 6) and he said, ‘[…should use it sensibly and 
correctly] as a loan1990 [which they repay later].’”

ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعِن الَْهْيَثِم َعْن َرُجٍل َعْن َعْبِد اللَِّه بِْن َمْسُعوٍد  771 - ُمَحمَّ
َرِضَي الله َعْنه َقاَل : ال يَْأُكُل الَْوِصيُّ َماَل الَْيِتيِم َشْيًئا َقْرًضا َواَل َغْيَره .

771. Mu^ammad said, “ab‰ ±anÏfah informed us from al-Haytham from 
a man that ¢abdull¥h ibn Mas¢‰d g said, ‘The person entrusted [with 
responsibility for the orphan] should not consume1991 any of the orphan’s 
property, neither as a loan [to be repaid later] nor in any other way.’”

1988 Meaning, those of the guardians who have property should withhold themselves from 
making use of orphans’ wealth.
1989 bi’l-ma¢r‰f means according to need.
1990 as to whether it can be considered a wage, ash-sh¥fi¢Ï took that position, but our school is 
that it cannot, meaning that one uses orphans’ property according to need and considering it 
as a loan.
1991 Meaning, if one has no need of it.
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َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.”

ُمَجاِهٍد  ُسَلْيٍم َعْن  َأبِي  بُْن  لَْيُث  َثَنا  َقاَل : َحدَّ َحِنيَفَة  َأُبو  َأْخَبَرنَا  َقاَل :  ٌد  772 -ُمَحمَّ
َعْن ابِن َمْسُعوٍد َرِضَي الله َعْنه َقاَل : لَْيَس ِفي َماِل الَْيِتيِم َزَكاٌة .

772. Mu^ammad said, “ab‰ ±anÏfah informed us saying, ‘layth ibn abÏ 
sulaym narrated to us from Muj¥hid that ibn Mas¢‰d g said, “There is no 
zak¥h on the property of an orphan.”’”1992

َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه.
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.”

d

َباُب َمْن َكاَن ِعْنَده َماٌل ُمَضاَرَبًة َأْو َوِديَعًة
255. soMeone WHo Has MoneY as a proFiT-sHarinG 

invesTMenT or a deposiT Held on TrusT 

اٍد َعْن إِبَْراِهيَم ِفي اْلَُضاَرَبِة َوالَْوِديَعِة  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 773 - ُمَحمَّ
ُجِل َفَماَت َوَعَلْيِه َديٌْن َقاَل : يَُكوُنوَن َجِميًعا ُأْسَوَة الُْغَرَماِء إَِذا لَْم ُتْعَرَفا  إَِذا َكانَْت ِعْنَد الرَّ

بَِأْعَيانِِهَما الَْوِديَعُة َواْلَُضاَرَبُة . 

773. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that 
ibr¥hÏm said concerning a profit-sharing investment1993 and a deposit held 
on trust which a man has who then dies owing a debt, ‘They are all equal as 
creditors1994 if the two of them do not recognise specifically their own cash, 
the deposit left on trust and the profit-sharing investment.’”1995

1992 ab‰ Y‰suf narrated it on p.92.
1993 paid to the active partner as a trust in his possession, and for that reason its ruling is that it 
is a deposit.
1994 ghuram¥’ ordinarily means debtors but sometimes means creditors. – Trans.
1995 ab‰ Y‰suf narrated it on p.160.
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َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
“We adhere to this and it is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him.”

d

ُبِع َزاَرَعِة بِالثُُّلِث َوالرُّ َباُب اْلُ
256. crop-sHarinG1996 For a THird or a QuarTer [oF 

THe crop]

َعْبِد  بَْن  َوَسالَِم  َُّه َسَأَل َطاُؤًسا  أن اٍد  َحِنيَفَة َعْن َحمَّ َأُبو  َأْخَبَرنَا  َقاَل :  ٌد  ُمَحمَّ  - 774
بِع ، َفَقاَل : ال َبْأَس بِه ، َفَذَكْرُت َذلَِك ِإِلبَْراِهيَم َفَكِرَهه،  َراَعِة بِالّثُلِث َأِو الرُّ اللَِّه َعِن الزَّ

َفَقاَل: إِنَّ َطاُؤًسا لَُه َأْرٌض ُيَزاِرُعه ، َفِمن َأَجِل َذلَِك َقاَل ذلك . 

774. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that he 
asked >¥wus and s¥lim ibn ¢abdull¥h about cultivating land for a third or a 
quarter [of the crop] and he [>¥wus] said, ‘There is no harm in it,’ and so ‘i 
[±amm¥d] asked ibr¥hÏm about that and he abhored it.1997 He said, “>¥wus 
has land which he cultivates in crop-sharing arrangements and it was because 
of that he said that.”’”1998

ٌد : كان َأُبو َحِنيَفَة يأخذ بَِقْوِل إِبَْراِهيَم ، َونَْحُن نَْأُخُذ بَقْوِل َسالٍِم َوَطاؤٍس ،  َقاَل ُمَحمَّ
ال نََرى بَِذلَِك َبْأسًا .

Mu^ammad said, “ab‰ ±anÏfah used to adhere to the verdict of ibr¥hÏm, but 
we adhere to the verdict of s¥lim and >¥wus. We see no harm in that.”

1996 a contract for cultivation in return for a portion of the crop, which is invalid according to 
ab‰ ±anÏfah, but the two of them [Mu^ammad and ab‰ Y‰suf] said that it is permissible. in 
i¢l¥’ as-sunan there is, “Whoever investigates the traditions cannot fail to see that some of the 
narrators from r¥fi¢ restricted the types which are prohibited and made clear the reason for 
the prohibition which is that it is feared that the crops may perish and that is an uncertain 
transaction in exchange that necessarily means that it is invalid. so if we correlate all of the 
different narrations from r¥fi¢ it becomes necessary to interpret the traditions relating to the 
prohibition to refer to the case where the crop-sharing takes place on invalid stipulations such 
as the stipulation of streams and rivers etc. The prophet s forbade crop-sharing with such 
stipulations because they are unknown. When the shares are known, such as a half or a third, 
and there are no invalid stipulations, crop-sharing is permissible.”
1997 There is no proof in this of the invalid nature of crop-sharing for a third or a quarter 
according to the imam. The limit is that he abhored it out of scrupulousness just as ibn ¢umar 
g gave it up out of scrupulousness, and in that ibr¥hÏm an-nakha¢Ï followed him.
1998 ab‰ Y‰suf narrated it on p.188.
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َعْن  َجِميٍل  َأبِي  بِْن  َواِصِل  َعْن  اأَلْوَزاِعّي  الرحمِن  َأْخَبَرنَا عبُد  َقاَل :  ٌد  ُمَحمَّ  - 775
فَقاَل  َوَسلََّم  َعَلْيِه  الله  صلى  اللَِّه  َرُسوِل  َعْهِد  َعَلى  نََفٍر  َأْرَبَعُة  اْشَتَرَك   : َقاَل  ُمَجاِهٍد 
َواِحٌد: من ِعْنِدي الِْبْذُر ، وَقاَل اآلَخُر : من ِعْنِدي الَْعَمُل ، َوَقاَل اآلَخُر : من ِعْنِدي 
َعَلْيِه  الله  اللَِّه صلى  َفَألَْغى َرُسوُل  َقاَل :  اأَلْرُض .  ِعْنِدِي  َوَقاَل اآلَخُر: من  اُن ،  الَْفدَّ
ى، َوَجَعَل لَِصاِحِب الَْعَمِل  اِن َأْجراً ُمَسّمً َوَسلََّم َصاِحَب اأَلْرِض ، َوجَعَل لَِصاِحِب الَْفدَّ

ْرَع ُكلَّه بَِصاِحِب الَْبْذِر. َق الزَّ ِدْرَهًما لُِكلِّ يَْوٍم، َوَأْلَ
775. Mu^ammad said, “¢abd ar-ra^m¥n al-awz¥¢Ï informed us from W¥|il ibn 
abÏ JamÏl from Muj¥hid who said, ‘Four people entered into a partnership at 
the time of the Messenger of allah s and one said, “i will supply the seed.”1999 
another said, “i will do the work.” another said, “i will supply oxen and a 
plough (fadd¥n).”2000 another said, “i will supply the land.”’ He said, ‘The 
Messenger of allah s declared the [participation of the] owner of the land 
null and void. He appointed a specific payment for the owner of the oxen 
and the plough. He appointed a dirham a day for the man who opted to do 
the work, and he gave all of the crop to the owner of the seed.’”

d

يَاَدةِ َعَلى َمن آَجَر َشْيًئا بَِأْكَثَر ِمَّا اْسَتْأَجَره َباُب َما ُيْكَرُه من الزِّ
257. WHaT is aBHored oF renTinG ouT soMeTHinG 

For More THan THaT For WHicH one renTed iT

يَْسَتأِجُر  ُجِل  الرَّ في  إِبَْراِهيَم  َعْن  اٍد  َحمَّ َعْن  َحِنيَفَة  َأُبو  َأْخَبَرنَا   : َقاَل  ٌد  ُمَحمَّ  - 776
اأَلْرَض ُثمَّ ُيَؤاِجُرَها بَِأْكَثَر ِمَّا اْسَتأَجَرَها َقاَل : ال َخْيَر ِفي الَْفْضِل إاِلَّ َأْن ُيْحِدَث ِفيَها َشْيًئا . 

776. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said concerning a man who rents land then himself rents it out for more than 
that for which he is renting it, ‘There is no good2001 in the excess2002 unless he 
himself has done something to it.’”

1999 Because of this those who regard crop-sharing as permissible do so, and they say that with 
these attributes it is invalid because of what it contains of stipulation on one of the two parties of 
yoked oxen and the implements of cultivation, and because of what is in it of paying the seed as 
a part of the crop-sharing contract in isolation, each one of which invalidates the contract.
2000 fad¥n and fadd¥n cover a number of meanings including the bull or the pair of oxen, and 
the plough and the equipment necessary for ploughing. – Trans.
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ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

َصْيِ ُعْثَماَن بِْن َعاِصِم  اٍد َعْن َأبِي اْلُ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 777 - ُمَحمَّ
َُّه َمرَّ بَِحائٍِط َفَأْعَجَبه،  َأبِيه َعِن النَِّبّي صلى الله َعَلْيِه َوَسلََّم أن الثََّقِفيِّ َعْن ابِْن َراِفٍع َعْن 
َفَقاَل : ِلَن َهَذا ؟ َفَقاَل: لَِي يَا َرُسوَل اللَِّه ، اْسَتأَجْرُته ، َقاَل : ال َتْسَتأِجْرُه بَِشْيٍء 

ِمْنُه .
777. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from ab‰’l-
±u|ayn ¢uthm¥n ibn ¢®|im ath-ThaqafÏ from ibn r¥fi¢ from his father that 
the prophet s passed by a walled garden of palm-trees and it delighted him. 
so he said, ‘Whose is this?’ He said, ‘it is mine, Messenger of allah, i rented 
it.’ He said, ‘do not rent it2003 with something that is from it.’”2004

ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن عبِد اللَِّه بِْن َأبِي زياٍد َعْن ابن َأبِي َنِيٍح  778 - ُمَحمَّ
َم  َُّه َقاَل : إِنَّ اللََّه َحرَّ َعْن ابِْن َعْمرو َرِضَي الله َعْنهما َعِن النَِّبّي صلى الله َعَلْيِه َوَسلََّم أن
َا  َة َشْيًئا َفإنَّ َة، َفَحَراٌم َبْيُع ِرَباِعَها، َوَأْكُل َثمِنَها ، وَقاَل: َمْن َأَكَل من ُأُجوِر َبْيِت َمكَّ َمكَّ

يَأُكُل نَاًرا .
778. Mu^ammad said, “ab‰ ±anÏfah informed us from ¢abdull¥h ibn abÏ 
Ziy¥d from ibn abÏ najÏ^ from ibn ¢amr ? that the prophet s said, ‘allah 
has made Makkah a sanctuary (^aram) so it is forbidden (^ar¥m) to sell its 

2001 a^mad stated that it is permissible for the lessee to rent out the leased property for the 
same rent and a bit more and ash-sh¥fi¢Ï gave that verdict. it is narrated from a^mad, “if he has 
done something extra with the original then it is permissible for him to rent [that extra] out 
but otherwise it is not permissible to charge extra. if he does so, then he should give the extra 
away as |adaqah,” and ab‰ ±anÏfah gave that verdict because he profits by that for which he does 
not [directly] stand surety.
2002 it is authentically transmitted from ibr¥hÏm that he said, “The excess is rejected; it is 
usury.”
2003 This gives the sense that the mus¥qah [contract in which a man tends and waters palm-trees 
for a share of the crop] is also not permissible just like the crop-sharing contract (muz¥ra¢ah) 
and this is the position of ab‰ ±anÏfah, but ab‰ Y‰suf, Mu^ammad and the three imams 
took contrary positions. Mus¥qah is from the verb “to water” (saq¥) which is the act of tending 
trees for a share of their produce. The discussion concerning this is the same as the discussion 
concerning crop-sharing.
2004 ab‰ Y‰suf narrated it on pp.189-90.
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dwellings2005 and consume the proceeds,’ and he said, ‘Whoever consumes 
anything of the rents of a Makkan house is only consuming a fire.’”

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى، ُيْكَرُه َأْن ُتَباَع اأَلْرُض،  َقاَل ُمَحمَّ
َواَل ُيْكَرُه َبْيُع الِْبَناِء ، َواللَُّه َأْعَلُم .

Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him. it is abhorent to sell the land [of 
Makkah] but not to sell the buildings, and allah knows best.” 

d

َّه َضامٌن َباُب الَْعْبِد يَأَذُن لَُه َسيُِّده ِفي التَِّجاَرةِ إن
258. iF a slave’s oWner Gives HiM perMission To 

Trade, He [THe oWner] is THe GuaranTor

اٍد َعْن إِبَْراِهيَم ِفي الَْعْبِد يَأَذُن لَُه َسيُِّدُه  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 779 - ُمَحمَّ
َبْعَد  َعَلْيِه  َفَضَل  َفِإْن  ِقيَمَته،  َعَلْيِه  إِنَّ  َصاِحُبه:  َفأْعَتَقه  َديٌْن  َعَلْيِه  َفَصاَر  التَِّجاَرةِ،  ِفي 
َفْضٍل  َعَلْيِه من  َفَضَل  َكاَن  ِبَا  الَْعْبَد  الُْغَرَماُء  َفْضٌل َطَلَب  َعَلْيِه  َكاَن  َِّذي  ال يِْن  الدَّ ِقيَمِته من 
ْهِر َأَخَذُه الُْغَرَماُء ِبَا  يُِّد ُغِرَم لِْلُغَرَماِء ثمَنه ، َفِإْن ُأْعِتَق الَْعْبُد يَْوًما من الدَّ ، َوإِْن َباَعُه السَّ

يِْن َبْعَد ثَمِنه. َكاَن َفَضَل َعَلْيِه من الدَّ
779. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm concerning a slave whose owner permits him to trade and [the slave] 
gets into debt and then his owner sets him free,2006 that [the owner] must 
stand surety for him to the extent of [the slave’s] value, such that if there is 
any of the debt [the slave] owed remaining2007 after his value [paid by his ex-

2005 rib¥¢ is the plural of rab¢ meaning a house. ab‰ ±anÏfah and Mu^ammad said that it is not 
permissible to sell the land of Makkah nor to rent it out. ab‰ Y‰suf said that there is no harm in 
buying or renting out its land, and he regarded it as being the same as all other cities, to which 
view a~->a^¥wÏ inclined in that he mentioned that at the end of the chapter [concerning that 
in his book].
2006 For setting him free is permissible because his authority (mulk) over him continues and he 
is responsible for as much as his price to his creditors because he spoiled that which relates to 
their trade right and [he has spoiled] their [right to] compensation from his price [if he were 
sold as a slave].
2007 Meaning that whatever debts remained over are demanded back from him after his being 
set free because the debt is his responsibility, and nothing is due from the master except as 
much as the measure that he spoiled as a security (\am¥n) so that the remainder remains due 
from him as it had done. 
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owner] then the creditors seek the excess from the slave. if his owner sells 
him, he owes his value to the creditors, and if he sets the slave free one day, 
the creditors take hold of him for the extra sum of the debt remaining over 
his price.”2008

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة إَِذا َأَجاَز الُْغَرَماُء الَْبْيَع ، َفِإْن لَْم ُيِجيُزوُه  َقاَل ُمَحمَّ
اْلُْشَتِري  َأِو  الَْبائُِع  يَْقِضَيُهُم  َأْن  إِالَّ  َديِْنِهْم ،  ِفي  لَُهْم  الَْعْبُد  ُيَباَع  َحتَّى  يَْنُقُضوُه  َأْن  لَُهْم  َكاَن 

َديَْنُهْم، َفَيُجوُز الَْبْيُع ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى .
Mu^ammad said, “We adhere to this and that is the verdict of ab‰ ±anÏfah 
if the creditors permit the sale. if they do not permit it, they have the right 
to undo it so that the slave is sold for them for their debt, except in a case 
where the seller or the purchaser discharges their debt in which case the sale 
is permissible, and it is the verdict of ab‰ ±anÏfah, may allah, exalted is He, 
have mercy on him.”

d

َباُب َضَماِن اأَلِجيِر اْلُْشَتَرِك
259. THe sTandinG sureTY oF a sHared Hired Man2009

ْن  اٍد َعْن إِبَْراِهيَم : َأنَّ ُشَريًْحا لَْم ُيَضمِّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 780 - ُمَحمَّ
 . َأِجيًرا َقطُّ

780. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d from 
ibr¥hÏm that shuray^ never required a guarantee of a hired man.”2010

إِالَّ  اْلُْشَتَرُك  اأَلِجيُر  ن  ُيَضمِّ َتَعالَى ، ال  اللَُّه  َرِحَمُه  َحِنيَفَة  َأبِي  َقْوُل  ٌد : وهَذا  ُمَحمَّ َقاَل 
َما َجَنْت يَُده.

2008 ibn abÏ shaybah narrated the like of it in the Mu|annaf in, vol.4, p.387.
2009 al-ajÏr al-mushtarak: The hired man [that is shared in; i.e.] whose work no one has for himself 
exclusively of others, but who works for everyone who repairs to him for work, like the tailor in the sitting 
places of the markets; or who works for whom he pleases. (lane’s arabic english lexicon.) – Trans.
2010 a shared hired man is someone who does not get his wage until he works, such as the 
dyer and bleacher, and in whose hands the goods are a trust such that if then they perish 
nothing (the text has laka which i take as a mistake for l¥. Trans.) is guaranteed according 
to ab‰ ±anÏfah. ab‰ Y‰suf and Mu^ammad said that he must stand surety for it except for 
some exceptional circumstance such as overwhelming fire or an enemy that takes from him by 
force. The dedicated hired man [employed by only one person rather than available for hire 
by everyone] is the one who deserves a wage by surrendering himself for a period of time even 
if he does not work, and he is not required to stand surety for that which is spoiled while in his 
possession nor that of his work which is spoiled.
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Mu^ammad said, “This is the verdict of ab‰ ±anÏfah, may allah, exalted is 
He, have mercy on him; a shared hired man does not stand surety except for 
his own handiwork.”

ٌد - َعْن َأبِي  ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن بِْشٍر، َأْو َبِشيٍر - َشكَّ ُمَحمَّ 781 - ُمَحمَّ
اَر ،  ُن الَْقصَّ : َأنَّ َعلِيَّ بَْن َأبِي َطالٍِب َرِضَي الله َعْنه َكاَن ال ُيَضمِّ ِد بِْن َعلٍِيّ َجْعَفٍر ُمَحمَّ

ائَِك.  ائَِغ ، َواَل اْلَ َواَل الصَّ

781. Mu^ammad said, “ab‰ ±anÏfah informed us from Bishr or BashÏr 
(Mu^ammad was in doubt) from ab‰ Ja¢far Mu^ammad ibn ¢alÏ that ¢alÏ 
ibn abÏ >¥lib g used not to make launderers, goldsmiths or weavers stand 
surety.”2011

ٌد : َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.” 

d

َيَواِن َوَغْيِره ْهِن َوالَْعاِريَِة َوالَْوِديَعِة من اْلَ َباُب الرَّ
260. on paWned iTeMs, BorroWed THinGs, and THinGs 

deposiTed For saFeKeepinG oF aniMals and oTHer 
THinGs

َُّه َقاَل ِفي الَْعاِريَِة من  اٍد َعْن إِبَْراِهيَم أن ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 782 - ُمَحمَّ
َأْو  َأَضلَّه،  َأْو  اْلََتاُع  َفُسَرُق  َكاَن،  َِّذي  ال َغْيِر  إِلَى  اْلُْسَتِعيُر  ُيَخالِِف  لَْم  َما  َواْلََتاِع  ْيَواِن  اْلَ

ابَُّة َفَلْيَس َعَلْيِه َضَماٌن. نََفَقِت الدَّ

782. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said concerning borrowed animals and goods – as long as the borrower does 
not go against [the agreement] to something other than what he had said 
– and the goods are stolen or he loses them or the animal dies, that he does 
not have to stand surety.”

2011 ab‰ Y‰suf narrated it on p.158.
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ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.” 

ُن  ُيَضمِّ يَُكْن  لَْم  َُّه  أن إِبَْراِهيَم  َعْن  اٍد  َحمَّ َعْن  َحِنيَفَة  َأُبو  َأْخَبَرنَا   : َقاَل  ٌد  ُمَحمَّ  -  783
الَْعاِريََة . 

783. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
did not require a borrower to stand surety.”

ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى . َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.” 

ْهُن  اٍد َعْن إِبَْراِهيَم َقاَل : إَِذا َكاَن الرَّ ٌد َقاَل : َأْخَبَرنَا َأُبو َحِنيَفَة َعْن َحمَّ 784 - ُمَحمَّ
ْهُن َأَقلَّ ِمَّا ُرِهَن ِفيِه َذَهَب من  يَْسِوي َأْكَثَر ِمَّا ِفيِه َفُهَو ِفي الَْفْضِل ُمْؤَتَن ، َفِإَذا َكاَن الرَّ

ْهِن .  ْهِن، َوَكاَن َما َبِقَي َعَلى َصاِحِب الرَّ ِه بِقْدِر الرَّ َحقِّ

784. Mu^ammad said, “ab‰ ±anÏfah informed us from ±amm¥d that ibr¥hÏm 
said, ‘if the item deposited as security for a debt is equal to2012 more2013 than 
what [he was lent on the basis] of it, then [the person who received the pledge] 
is trusted for the excess. if the item deposited as security for a debt is of less 
value2014 than that which he borrowed on the basis of it, then the measure of 
the pawned item has been reduced from his due,2015 and whatever is left over is 
due from the person2016 who deposited the item as security for a debt.”2017 2018

2012 Thus it is in the original but it is not its meaning here.
2013 Meaning, than the debt for which he put something in pawn.
2014 Meaning, less than the debt.
2015 From the due of the one who receives the pledge.
2016 Because the pledge is ensured for the lesser of two things: its price or the debt. Thus if the 
pledge perishes in the possession of the person who received it as a pledge, and the value of 
the pledge and the debt are equal then it is that the person who received the pledge becomes 
the one who discharges the debt, in effect. if the value of the pledge is more than the debt then 
the extra is a trust with the man who received the pledge. if it is less than the debt, then that 
much of the debt is discharged and the man who received the pledge returns to [the man who 
pledged] for the extra amount.
2017 The person who receives a pledge which is of more value than the sum of money lent is 
trusted to hand over the surplus if the person who took the loan does not repay and the former 
claims the pledged item. However, if the pledge is of less value than the money borrowed using 
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ٌد : َوبِِه نَْأُخُذ ، َوُهَو َقْوُل َأبِي َحِنيَفَة َرِحَمُه اللَُّه َتَعالَى. َقاَل ُمَحمَّ
Mu^ammad said, “We adhere to this and it is the verdict of ab‰ ±anÏfah, may 
allah, exalted is He, have mercy on him.”

َأَتى   : َقاَل  ُشَريٍْح  َعْن  اأَلْقَمِر  بِن  عليِّ  َعْن  َحِنيَفَة  َأُبو  َأْخَبَرنَا   : َقاَل  ٌد  ُمَحمَّ  - 785
ُشَريْحًا َرُجٌل َوَأنَا ِعْنَده َفَقاَل : َدَفَع إِلَيَّ َهَذا َثْوَبهِ أَلْصِبَغه ، َفاْحَتَرَق َبْيِتي َواْحَتَرَق َثْوُبه 
ِفي َبْيِتي َقاَل : اْدَفْع إِلَْيِه َثْوَبه . َقاَل : َأْدَفُع إِلَْيِه َثْوَبه َوَقِد اْحَتَرَق َبْيِتي ؟ َقاَل : َأَرَأيَْت 

لَْو اْحَتَرَق َبْيُته َأُكْنَت َتَدُع َأْجَرَك ؟ َقاَل : ال.

785. Mu^ammad said, “ab‰ ±anÏfah informed us from ¢alÏ ibn al-aqmar 
from shuray^. [¢alÏ ibn al-aqmar] said, ‘a man came to shuray^ while i was 
with him and said, “This person gave me his garment to dye but my house 
burnt down and his garment was burnt in my house.” He said, “Give him2019 
his garment.” He said, “i should give him his garment when my house has 
burnt down?” He said, “What do you think: if his house had burnt down, 
would you give up your fee?” He said, “no.”’”

ِجَنايَِة  من  لَْيَس  َهَذا  نَّ  أِلَ َبْيِته  ِفي  اْحَتَرَق  َما  يَْضَمُن  ال  َحِنيَفَة:  َأُبو  َقاَل  ٌد:  ُمَحمَّ َقاَل 
يَِده.

Mu^ammad said, “ab‰ ±anÏfah said, ‘He does not have to stand surety for 
what was burnt in his house, because it was not something he himself did 
wrong.’”

d

it as security then if the borrower does not repay the loan and the person who received the 
pledge claims it as his, the borrower has to pay him  – Trans.
2018 ab‰ Y‰suf narrated it on p.156.
2019 The upshot of the discussion is that nothing is established from the companions on this 
matter, neither in the sense of making someone stand surety or otherwise, which is only 
established of the Followers. Thus from shuray^ there is that he made one who whitened 
clothes stand surety, and from ¢a~¥’ there is that he considered there to be surety due from 
a manufacturer or an employee. ash-sh¥fi¢Ï chose the verdict of shuray^ and ab‰ Y‰suf and 
Mu^ammad took that position, but ab‰ ±anÏfah took the verdict of ¢a~¥’.


